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NOHUMAHUE HOPMbI NMPABA B
HAUUOHAJIbHOM 3AKOHOOATEINbCTBE U
MEXAOYHAPOOHOM NPABE

MNpaBoBas Hopma — nepBUYHas siYeka npaBa, B KOTOpOM
3anoXxeHa CaMOCTOSiTeNibHasi MNporpaMma BO3OEUCTBUA Ha
perynupyembie OTHOLIEHMSI U CO3HaHME UX Y4aCTHWUKOB.
Cy6bekTbl NpaBa UMeloT Aerno, npexae Bcero, ¢ oTAenbHbI-
MU HOpMaMu npaea, HenocpeaCTBEHHO Ha HAX OCHOBbLIBaKOT
cBOM npaBa, cBo6oabl U ob6s3aHHOocTU. MpeacTaBnsasa cobon
npocTerLlLni 3NeMeHT npaBa, HopMa npaBa o6nagaeT BcemMu
npu3Hakamu npaBa B uenoMm. Hopwmbl npaBa perynupyrot
Hanbonee BaXHble O6LIECTBEHHbIE OTHOLUEHUS, yCTaHaBIU-
Bas rpaHuLbl BO3MOXHOro, AO3BONIEHHOro NoBeAeHus cyob-
€KTOB npaea, BbICTynas Mepon cBoGo-
Abl YenoBeka B o6wectee. Ho npaBoBble HOpPMbI MOryT
npegnucbiBaTb MHOAMBUAY W BMONHe onpeAeneHHbIW Bapu-
aHT noBeAeHUsi, o6ecneynBas peanv3auulo 3aKOHHbIX NpaB
M MHTepecoB Apyrux nuu. CounanbHasi LeHHOCTb HOPM Mnpa-
Ba 3aKf4aeTcs B TOM, 4YTO OHU cTabunusaupyroT obuie-
CTBEHHble OTHOLLEHUs, obecneynBasi NpeackasyeMocTb Mo-
BeAeHUsA BceX MX y4yacTHuUKoB. [MoaTomy Hopma npaBa Bbli-
CTynaeT Kak yCTaHOBMNEHHOe MM CaHKLMOHMPOBaHHOEe rocy-
AapcTBOM obliee npaBuo nosBedeHusi, o6ecneyeHHoe rocy-
[AapCTBOM, paccyMTaHHoe Ha HeonpepaerneHHOe YMCIo OJHO-
TUNHBLIX Cry4YaeB U o6si3aTenibHOe AN KaXAO0ro B YCNOBUAX
npeaycMoTpeHHon cutyauuun. O6uiee npaBuno B Hopme npa-
Ba 0GbI4YHO chopmynupyeTcsi nyTeM ofnpeaernieHUs npasB u
06si3aHHOCTel Y4aCTHUKOB OTHOLLEHUA flaHHOro Buaa.

KntoueBble cnoBa: HOpMbI NpaBa, onpeaeneHve npas uU o6s-
3aHHOCTEN, perynATuBHbIE HOPMbI, CyGLEKT NpaBa.

DOI: 10.17748/2075-9908-2016-8-6/1-142-145

Ruslan R. KARDANOV

North - Caucasian Institute for Advanced Training
(Branch) of Krasnodar University of the Russian Minis-
try of Internal Affairs

Nalchik, Russia

Mariana Kh. SHKHAGAPSOEVA

North - Caucasian Institute for Advanced Training
(Branch) of Krasnodar University of the Russian Minis-
try of Internal Affairs

Nalchik, Russia

mashekuasheva@mail.ru

UNDERSTANDING OF RULE OF LAW IN
NATIONAL LEGISLATION AND
INTERNATIONAL LAW

A legal norm is the primary unit of law, which laid a
standalone program impact on the regulated attitude
and consciousness of their participants. Subjects of
law deal primarily with individual rules of law, direct-
ly on them base their rights, freedoms and responsi-
bilities. Introducing a simple rule element, the rule of
law has all the attributes of law in general. Rules of
the law regulate the most important public relations,
establishing the possible boundaries of what is per-
mitted behavior of subjects of law, speaking a meas-
ure of human freedom in society. But the law may
prescribe an individual and a well-defined behavior,
ensuring the realization of the legitimate rights and
interests of other persons. The social value of law
lies in the fact that they stabilize social relations by
providing predictability of the behavior of all the
participants. Therefore, the rule of law acts as a
state-sanctioned or established general rule of con-
duct provided by the state, calculated for an indefi-
nite number of similar cases, and mandatory for eve-
ryone in the conditions stipulated by the situation.
The general rule in the rule of law is usually formu-
lated by defining the rights and obligations of partic-
ipants in this type of relationship.

Keywords: rule of law, definition of rights and obliga-
tions, regulatory issues, subject of law

OCHOBHblE NONOXEHUA OPUCTIPYAEHUMU, ABNSOLLMECS ©as3oBbIMU KaTeropnamm ntobon npaBo-

BOW CMCTEMbI, Ha3bIBalOTCA HOpMaMu npaea. Kak npaBumno, 3Tm HopmMbl GbIBalOT 3aKpensieHbl B cneLu-
anbHbIX rOCYQapCTBEHHbIX aKkTaxX UMW MEeXrocyJapCTBEHHbLIX JOroBopax, OHW ONpedensitoT paMKu U
rpaHuLUbl NOBeAEHUS U OYEHb YacTO HOCAT 00A3yoWmiA XxapakTtep. CyllecTByeT onpeaeneHHas knac-
cndmrKauus Hopm npaea, koTopas ans yagobcTBa AenUT UX Ha TUMbl M NMOMOraeT onpeaennTb, K Kako-
MY MMEHHO BMAY OTHOCUTCS AaHHas HopmMa.

ECTb HECKOMBbKO pasnuyHbIX TUMOSOMMiN, KOTOPLIE UCMOSML3YIOTCA ANs Takon Knaccudukaumn. B
CBOEN OCHOBE OHW MMEIT OnpedernieHHble NMpU3HaKu, Mo KOTOpbIM 3TWU HOPMbI pasgenstoTcs. Tak,
HOPMbI NpaBa, BUAbl U KaTeropyMyM MpPaBOBbLIX MOMIOXEHWI MOTYT BbIOENATHCS MO CBOMM MeToAam,
dyHKUMAM 1 cchepe npumeHeHus. Hanpumep, no metogam u cdepe OEACTBUS HOPMbI NpaBa MoryT
AennTbCA B 3aBUCUMOCTU OT TOlro, Kakne MMeHHO NpaBOOTHOLUEHNA OHU PerynupytoT. Bcskoe npaBo —
rpagaHckoe, yrorioBHOe, aAMUHUCTPATUBHOE, KOHCTUTYLIMOHHOE M TaK ganee — MMeeT CBOM HOPMbI.
Ecnu xe Mbl 6epemM 3a ocHOBY AeneHust YHKLUN Takux HOPM, TO BUOAUM, YTO NMPaBOBbLIE MOMOXEHUS U
KaTteropumn ObiBalOT PerynsiTMBHbIMA — TO €CTb TaKMMM, KOTOPbIE YTO-TO paspeLuatoT, 3anpeLlarT nnm
HagensT NONTHOMOYNSAMU, OXPAHUTESNBHBIMA, U OTHOCSALLUMMUCS K KaKMM-TO cneuundunyecknm oTpac-
INSIM UK 0coObIM cuUTyauunam, a Takke onpegendaroimMn TepMmnHbl Unm beHKLLVII/I Pa3NMN4HbIX OpraHoB.

Takas knaccudumkaums HOpM npaea SBMsieTCS TPAAULMOHHOM U AocTaTodHo obulen. OHa xa-
paKTepHa Aand NO3UTUBUCTCKOMN Teopun npaea. |/|CXO,EI,F| n3 aTomn TUNonorun, perynatmBHbie HOPMbI
BblAENATCA ANsi TOro, YTobbl ObINIO MOHATHO, KaKMe MMEHHO NpaBa M 0653aHHOCTM CYLLLECTBYHOT Npu
TOM UINX MHOM TUME NPaBOBbLIX OTHOLLUEHUIA MeXay cyObekTamm, nx rpynnamm unm cybbektamm m roc-
yYAapCTBEHHbLIMW OpraHamMmun n, Takum 06pa30M, HanpaBlieHbl Ha onpeneneHne HopMbl. OXpaHI/ITeJ'Ib-
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Hble HOPMbl BbIOAENATCA AN TOro, YTtobbl 0603HAYNTL OTKMOHEHUE OT HOPMbI, NMPaBOHAPYLUEHWUS,
npeceyb UM NpegoTBpaTUTb UX U, TaKMM 0Opa3oM, OXPaHST U NepBble, PErynsaTUBHbIE HOPMbI. Kak
npaBuno, OHW copepxaTt B cebe anemMeHTbl NPUHYXOEHUS M OTBETCTBEHHOCTU. CneuuwanbHble Xe
HOPMbI — 3TO BCoMoraTesibHble, 06CNy>XMBAKOLLME HOPMbI, KOTOPbIE AOMOSHAT U Te, U ApYyrMe, ecnu
BO3HMKaeT HeobX0aUMOCTb TOUYHO ONPeAennTb TOT UM MHOW TEPMUH, CKnaabiBaeTcsa ocobas, Hanpu-
Mep YpesBblYariHas, CUTyauns, a Takke Korga BO3HWKAET NpaBoBasi KONnM3usa npu npoTMBopeyvmm oa-
HUX HOpM OpyruMm. MNpudem B nocrnegHem criydae, kak NnpaBuIio, AeNCTBYET NPUHLNM, YTO 3aKoH Gornee
BbICOKON Mepapxum OTMEHSIET 3aKOH HU3LLEero nopsiika, a cneumanbHas HOpMa OTMEHSIeT OencTBue
obuwen.

Heckonbko MHaye ocyLlecTBRsieTCs Knaccudukaums HOpM npaBa B MeXAyHapoaHou cdepe.
Mpexne Bcero, oHW pasnunyatotcs no cdepe aencraems. CyllecTByOT 06LLEMUPOBLIE, YHUBEPCAlbHbIE
HOPMbI, KOTOpble 0b0si3aTeNbHbI AN BCeX CcTpaH, Bxoaswmux B coctaB OOH, 1 nmetoT 06s3yrowmnin xa-
pakTep Ans Bcex. 3To 0buenpmaHaHHble NPUHLUNBLI MeXayHapoaHbIX OTHOLLIEHWIA, NoNnoxeHns bunns
OOH o npaBax 4yenoeeka u Tak ganee. PermoHanbHble HOPMbl ONPEeAENSAT B3aMMOOTHOLLIEHUST MEX-
4y CTpaHamu B ornpefeneHHbIX reorpaduyekmx rpaHuuax, a napTukynsipHble — B 3aBUCUMOCTU OT
OBYCTOPOHHUX UM MHOTOCTOPOHHMX AOrOBOPOB.

Knaccudmkaums Hopm npaBa B 3ToM 00nacTy MOXeT Takke OpaTb 3a OCHOBY CuUIly opuande-
CKOro gencTeus. Tak, uMnepaTuBHbIE HOPMbI SBMSOTCHA ONPeAensaLWMMm, MOTOMY YTO OHM KacatoTcs
MHTEPEeCOB BCEX CTPaH, U UX HapyLleHWe MOXeT HaHeCTu Bped MHOrMMm rocygapcteam. OTKIOHEHMS
OT TakOW HOPMbI HEe JONnycKarTcs, a Nobble JOroBOpa, 3aKMOYEHHbIE C HapyLUEHWEM TaKUX HOPM,
cUMTalTCs HegencTBUTENbHBIMU. [UCMO3NTMBHbBIE XXe HOPMbI NpearnonaratT, YTO CTpaHa MOXET OT-
CTYNUTb OT TaKOW HOPMbI, NPeanoXnB COOCTBEHHbIN BapuaHT. Ho ecnn aTtoro He 6bIno caenaHo, anc-
Nno3nTMBHas HOpMa Toxe obs3aTernbHa K MCMOMHEHMIO.

Knaccudpumkaums HopM MexayHapoaHOro npaea, KOHEYHO, MMEET TUMONIOrMYecKUe MpuU3Haku,
XapakTepHble ang knaccudukaumm B ccpepe noboro npaea — T0 €CTb 3TV HOPMbI TOXE MOTYT AENUTb-
cs Mo PYHKUUSIM U MeToAdaM perynupoBaHusi. Ho cneundmkon MMEHHO MeXxayHapo4HOro rnpaea SiB-
ngeTca To, YTO ero HOpMbl MOTYT pa3fenaTbcsa No hopMe BbIpaXeHus (Hanpumep, coaepxalumecs B
MeXOYHapOAHbIX JOroBOpax M B PELUEHUAX MeXayHapoOHbIX U MEXrocyqapCTBEHHbIX OpraHu3auui),
a TakKke Nno BpeMeHun gencTteus (To ecTb AeACTBOBaTb B TEYEHWE OMNpPeneneHHOoro cpoka unm e 6ec-
CpoOyYHO). B mexxgyHapogHOM npaBe CyLLECTBYHOT eLle OTChITOYHbIE HOPMbI, KOTOPbIE MOTYT HaAEensTb
tOPUONYECKON CUNOM pekoMeHaaTeNbHble NOMNMOXEHNS pas3NUYHbIX OpraHM3aLuni, paHee He HOCUBLLUNX
06sa3aTenLHOro xapakrepa.

Kaxxgblln topUCT 3HAET, YTO HOPMbI NMpaBa Npu BCEWN CBOEN U3y4YeHHOCTU NpeacTaBnsoT AOCTa-
TOYHO CMOXHbIA UHCTUTYT, U3YyYEeHMEe KOTOPOro no3sonseTt ¢ 6onbluien adhpekTUBHOCTBLIO UCMOMNb30-
BaTb MX B MOBCEQHEBHOW NpaKkTUKe. /N NOTOMY rMaBHOE 3Ha4YeHUEe B NMOHMMAaHUN 3TOrO ABMEHUSA NMeeT
npeacTaBneHne 0 HopMe npaBa B KOHTEKCTE €ro OCHOBHbIX OTpachnen.

Hopmbl NpaBa B MOHMMaHUN COBPEMEHHbIX YYEHbIX NPEACTaBMAT cOO0M 0COObIN DYyHOAMEHT,
Ha KOTOPOM CTOMT BCS NpaBoBas cUCTeMa OTAENbHO B3ATOW CTpaHbl, @ Takke perrnaMmeHTbl B3aMMo-
OENCTBUSI MeXay rocyaapcTBamu.

CTpyKTypy onpeaensieT 3akoHoAaTesb Uin NpakTuKa, a BOT COAEPXKaHUe — TONbKO Ta OTpacrib,
ONsl KOTOpoW n paspaboTaHa (Mnu Gbina cdhopmupoBaHa) Hopma. VIHbIMKM cnoBamu, A5is coaepaHus
HOPMbI NMpaBa MEPBOCTENEHHOE 3HAYEHNE UMEIOT OTHOLLEHMS!, CKNaabiBalOLWMECa Mexay NMogbMn 1
MX opraHusauusimu. A nocnegHue, B CBOK o4vepeab, U (DOPMUPYIOT OCHOBHbIE OTpacnu npaea, kKak Ha
BHYTPUrOCy4apCTBEHHOM YPOBHE, Tak U Ha YPOBHE B3aMMOOTHOLUEHUA MEXOYy CTpaHamu U ux ob0b-
€ANHEHNAMM.

Knaccuueckon Moaenbio NOCTPOEHWS paccMaTpMBaEMOro SIBMIEHUS BbICTyNaeT «runotesa —
ancnosnumsa — caHkumsi». K cnoBy ckasaTb, UMEHHO Takasd CTpPyKTypa Hambonee xapakTtepHa Anis
Knaccmyeckux oTpacnen nybrvyHoOro npasa: YronoBHOIO UMM agMUHUCTpATMBHOro. [la M HopMmbl
HanoroBoro npaea, B 0COGEHHOCTUN B YaCTW HaKa3aHUs 3a HanoroBble NpaBOHAPYLUEHMWS, OTNMYaTCA
cxoxen mogenbto. OaHako B JAHHOM CTPYKTYPHOM 3NieMeHTe CUCTEMbl NpaBa BCe He CTONb OOHO-
3Ha4yHoO. Tak, B rpaxgaHCKOM HarnpaBfieHUM 3akoHOAaTenbCTBa HOpMa MOXET MpeacTaBnAaTb cobon
NULLIb COYeTaHUe rMnoTesbl N AMCno3numun. A B OCHOBE BCEW NMPaBOBOW CUCTEMbI — KOHCTUTYLIMUOHHOM
npaee — Ansa PyHKLMOHMPOBAHMSA OOCTATOYHO NULLbL Hanuuusa aucnosuuun. Kpome Toro, 4OCTaTOYHO
YacTo BCTpeYaeTcsd MHOXECTBEHHOCTb IMMNOTE3, CaHKuuin unm gucnosvuuin. CTpykTypa 6a30Boro
Hayana npaBun YHKLMOHNMPOBAHMUS rocydapcTBa U MHbIX CyOBHEKTOB B HEM CTOSb XXe pasHoobpasHa,
KaK 1 OTHOLUEHWs], CKnaabiBatolimecsi B obuiectse. N notomy BbiAENAOT naeanbHy CTpyKTypy (06-
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pasey) un peanbHyto. Oba Buaa MoOryT CoCyLLeCTBOBaTb B 3aKOHOAATENLCTBE U 3PEKTMBHO NpumMe-
HATbLCS.

[nsi Toro 4ToObl NOHATL CaMy CTPYKTYpY, CrieQyeT U3y4nTb NpUMepP HOPMbI MpaBa, OTPaXKEHHbIN
B [JBYX OCHOBHbIX OTpacsiX.

YronoBHoOe NpaBo: KNacCuKoW B JAHHOM CIly4ae MOXET cuMTaTbhes niodas ctaTbs N3 ocobeHHom
yacTtun. lNpekpacHbIM BapMaHTOM MOXHO CYMTaTb HOPMY O HakasaHUW 3a NULLEHME XU3HU. Ee cTpyk-
TYPHbIN pa3bop BbIrMSANT CreayrowmMMm o0pasom: rmnotesa «youincTBo, ...», AMCNO3ULNS «HaKasbiBa-
eTCs», CaHKuusA «Cpokom 5-16 net». B gaHHOM cnyvae HarnsigHO NPOAEeMOHCTpMpOBaHa vaeanbHas
CTPYKTypa NpaBoBON HOPMBI.

paxkgaHcKkoe NpaBo: B 9TOW OoTpacin OOBOSMIbHO 4YacTo BCTpeYaeTCca ABONCTBEHHAs CTPYKTypa
«runoTesa — gucnosnuusy. Npumepom MOXeT CrYXUTb MONOXEeHNEe O CpoKkax. Tak, B AaHHOM cry4vae
rmnoTeson no cT. 192, u. 4 NK PO aBnseTca cneayloLllee: «CpoK, UCHUCASEMbIN Hegenammy». A gucno-
31Unen — «MCTeKaeT B COOTBETCTBYOLLNIA AeHb nocneaHen Hegenuy». [Npn 3TOM caHKUuMs OTCYTCTBYET.
M noHMmaHune TakMx HIAHCOB OTHOCUTENBbHO CTPYKTYPbl HOPMbI NMpaBa MO3BOJMISIET HE TOIbKO OTHO-
CUTb MOCNEAHI K TOW UMM MHOW OTpacnuv, HO U 3PAEKTUBHO MUCMNONb30BATh MX B MOBCEAHEBHOW
npakTuke.
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